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STATEMENT OF THE | SSUE

VWhet her Petitioner's |licensure status should be reduced

from standard to conditional.



PRELI M NARY STATENMENT

By letter dated February 22, 2002, Integrated Health
Services of Port Charlotte ("IHS') was notified by the Agency
for Health Care Adm nistration ("AHCA") that its Skilled Nursing
Facility |icense had been subjected to a rating change from
"standard” to "conditional" as a result of one Class Il
deficiency found in a |licensure and certification survey
conpl eted on February 7, 2002. IHS tinely filed a Petition for
Formal Adm nistrative Hearing on March 20, 2002, disputing the
al l egations of fact and contesting the proposed Agency acti on.
On April 10, 2002, AHCA forwarded the Petition to the Division
of Adm nistrative Hearings for assignnment of an Adm nistrative
Law Judge and conduct of a fornmal hearing.

On May 2, 2002, AHCA filed a consented Mdtion for Leave to
Serve an Adm nistrative Conpl aint, which sought to provide IHS
with particular notice of the alleged violations. The Mtion
was granted by Order entered on May 7, 2002.

The case was set for hearing on June 20, 2002. The final
heari ng took place on that date.

At the formal hearing, AHCA presented the testinony of
Cynt hia Lehman, a public health nutrition consultant for the
Agency; Laurie Anne Pettigrew, a |laboratory surveyor for the
Agency and expert in |aboratory technol ogy; Mary Ml oney, a

health services and facilities consultant for the Agency and



expert dietician; and Carol Mackey, a public health nutrition
consultant for the Agency and expert dietician. AHCA's Exhibits
1 through 15 were accepted into evidence.

| HS offered the testinony of Carol Gathy, a registered and
expert dietician at IHS; Chrisanna Harrington, a clinical and
expert dietician at IHS;, and Jane Cornwel |, a registered nurse
enpl oyed as director of nursing at IHS and an expert in |ong-
termcare nursing. |IHS Exhibits 1 through 3 were admtted into
evi dence.

By stipulation of the parties, IHS was granted | eave to
submt the late-filed deposition testinony of the attending
physician. By notice filed on July 19, 2002, IHS informed the
under si gned and opposi ng counsel that the deposition would not
be subm tted.

A Transcript of the proceeding was filed at the Division of
Adm ni strative Hearings on July 31, 2002. On August 7, 2002,
the parties filed a Mdtion for Extension of Tine, requesting
that the deadline for subnmitting proposed recomended orders be
extended to August 23, 2002. The undersigned granted the Mdtion
ore tenus on the date it was filed. Both parties filed Proposed

Recommended Orders on August 23, 2002.



FI NDI NGS OF FACT

Based on the oral and docunentary evi dence adduced at the
final hearing, and the entire record in this proceeding, the
followi ng findings of fact are nade:

1. AHCA is the state Agency responsible for |icensure and
regul ati on of nursing homes operating in the State of Florida.
Chapter 400, Part 11, Florida Statutes.

2. | HS operates a licensed nursing hone at 4033 Beaver
Lane, Port Charlotte, Florida.

3. The standard formused by AHCA to docunent survey
findings, titled "Statenent of Deficiencies and Plan of

Correction,” is conmonly referred to as a "2567" form The
i ndi vi dual deficiencies are noted on the form by way of
i dentifying nunbers cormmonly called "Tags.”" A Tag identifies
the applicable regulatory standard that the surveyors believe
has been viol ated and provides a summary of the violation,
specific factual allegations that the surveyors believe support
the violation, and two ratings which indicate the severity of
t he deficiency.

4. One of the ratings identified in a Tag is a "scope and
severity" rating, which is a letter rating fromAto L with A
representing the | east severe deficiency and L representing the

nost severe. The second rating is a "class" rating, which is a

nunmerical rating of I, Il, or Ill, with | representing the nost



severe deficiency and Il representing the | east severe
defi ci ency.

5. On February 4 through 7, 2002, AHCA conducted an
annual |icensure and certification survey of IHS to eval uate the
facility's conpliance with state and federal regul ations
governi ng the operation of nursing hones.

6. The survey team all eged several deficiencies during the
survey, only one of which is at issue in these proceedings. At
issue is a deficiency identified as Tag F322 (viol ati on of
42 C.F. R Section 483.25(g)(2), relating to a facility's duty to
prevent aspiration pneunonia, diarrhea, vomting, dehydration,
nmet abol i ¢ abnormalities, and nasal - pharyngeal ulcers in
residents who are fed via naso-gastric or gastrostony tube).

7. The deficiency alleged in the survey was classified as
Class Il under the Florida classification systemfor nursing
homes. A Cass Il deficiency is "a deficiency that the agency
determ nes has conpromi sed the resident's ability to maintain or
reach his or her highest practicabl e physical, nental, and
psychosoci al well -being, as defined by an accurate and
conpr ehensi ve resident assessnent, plan of care, and provision
of services." Section 400.23(8)(b), Florida Statutes.

8. The deficiency alleged in the survey was cited at a

federal scope and severity rating of G mneaning that the



deficiency was isolated and caused actual harmthat is not
i mredi at e j eopardy.

9. Based on the alleged Class Il deficiency in Tag F322,
AHCA i mposed a conditional license on IHS, effective February 7,
2002.

10. The survey found one instance in which IHS all egedly
failed to ensure appropriate treatnment for a resident fed by a
naso-gastric or gastrostony tube. The surveyor's observation on
Form 2567 concerned Resident No. 2:

Based on observation, review of resident
record and facility policy and procedure,
and interviewwth the nutrition and
adm ni strative, and nursing staff, the
facility failed to notify the Registered
Dietician of a physician ordered consult
request ed secondary to el evated | aboratory
val ues and need for reassessnent of
resident's nutritional and fluid needs;
failed to conplete the physician ordered
dietary consult; failed to review physician
orders and review resident |aboratory val ues
when conpl eting the January 2002 tube
feeding review resulting in no reassessnent
of the resident's nutritional needs and no
readjustnent in the resident's tube feeding
wi th the subsequent negative outcomne of
met abol i ¢ abnornmalities and dehydration
secondary to excessive protein intake for 1
(Resident No. 2) of 7 residents reviewed for
tube feeding froma total sanple of 22
active sanpl ed residents.

The findi ngs include:

1. Resident No. 2 was admtted to the
facility on 09/07/01 with diagnoses
i ncluding Type 2 Di abetes, Senile Denentia,
Chronic Bronchitis, Aspiration Pneunonia and



Depression. The resident had a gastronony
tube for feeding and was receiving nothing
by nout h.

Revi ew of the resident hospital |aboratory
data dated 9/5/01, indicated that the
resident was admtted to the facility with
normal | aboratory val ues except an el evated
A ucose |l evel of 195 (reference range 75-109
mg/dL). The resident's Blood Urea N trogen
(BUN) was within normal limts at 12 ng/dL
(reference range 5-25 ng/dL); Creatinine was

within normal Iimts at 1.2 ng/dL (reference
range 0.5-1.4 ng/dL); BUN Creatinine Ratio
was 10:1 within normal limts of 10:1. The

resident's al bumin | evel dated 9/1/01

i ndi cated a noderate depletion of protein
stores at 2.6 g/dL (reference range 3.4-5.0
g/dL). The resident had clear urine with a
normal urine specific gravity of 1.010
(reference range 1.001-1.030).

Review of the initial Nutritiona
Assessnent conpl eted on 09/10/01, reveal ed
that the resident's estimated nutritional
needs were 1320 cal ories and 64 grans of
protein (1.5 grans/ kg body weight) with
1290 cc of fluid (30 cc/kg body weight).

The resident's wei ght on adm ssion was

94. 4 pounds with an ideal body wei ght range
of 95 pounds +/- 10 percent. The resident's
wei ght in August 01 was docunented as

96. 8 pounds. Resident's height was

50 inches. The Registered Dietician (RD)
recormended a change in the tube feeding to
Resource Diabetic at 60 cc per hour with

100 cc of water every shift (300 cc of
addi ti onal water) to provide 1440 cal ori es,
90 granms of protein (2.1 grans of protein/kg
body wei ght) and 1509 cc of free water. The
RD docunented that the resident had a need
for extra protein secondary to a | ow

al bumn. (This tube feeding provided an
addi tional 120 calories and 26 grans of
protein a day beyond the resident's
estimated nutrient needs.)



Revi ew of the Enteral Feedi ng Fl ow Sheet
reveal ed that the RD recommended i ncreasing
the tube feeding further on 10/03/01,
secondary to weight | oss to Resource
Di abetic at 75 cc per hour with no
recomendation to increase the fluid
flushes. 1t was docunented that the
resident's wei ght decreased 3.2 percent
W thout a specified period of tine. The
resident's current wei ght was docunented as
93.8 pounds. The RD did not recal cul ate the
nutritional needs based on the current
wei ght. She docunented that the increase in
tube feeding would provide 1800 cal ories
(41 grans/kg) with 113 grans of protein
(approximately 2.7 grans/ kg body wei ght) and
1812 cc of free fluid plus 30 cc of fluids
wi th nedications. (This tube feeding
provi ded an additional 480 cal ories and
49 additional grans of protein beyond the
resident's estimated nutrient needs.) The
note further docunented that the resident's
bl ood sugars were ranging from 122-141
mg/ dL, no other | abs were docunented or
r equest ed.

Revi ew of the Enteral Feeding Fl ow Sheet
dated 11/20/01, reveal ed that the resident
remai ned on this tube feeding and water
fl ushes and gai ned an additional 4 pounds in
one nonth. The RD docunented to continue
with the current Plan of Care. The resident
continued to receive an additional 480
calories (40 calories/kg) and 49 grans of
protein (approximtely 2.5 granms/kg) from
this formul a.

Revi ew of the Enteral Feedi ng Fl ow Sheet
dated 12/07/01, reveal ed that the resident
continued on the tube feeding and flushes
and gai ned anot her 2 pounds.

Revi ew of physician tel ephone orders dated
12/ 19/ 01, reveal ed that the physician
i ncreased the water flushes to 150 cc every
6 hours to provide 600 cc of fluid per day



in addition to the tube feeding, an increase
of 300 cc per day.

Revi ew of the physician's progress notes
dated 12/22/01 at 4:50 P.M, indicated that
t he resident had an el evated BUN of 84 ny/dL
and an el evated glucose of 128. The
physi ci an docunented that the resident had
azotem a w thout increased sodi um and
guestioned a gastrointestinal bleed. He
further docunented that the resident did not
| ook dehydrated clinically and that her Type
2 Di abetes was i nproved. The physician
ordered | abs, check the stool for bl ood and
was receiving [sic] increased water through
t he PEG tube (feeding tube in the stomach).

Revi ew of nurses notes dated 12/22/01 at
1800, reveal ed the stools were checked for
bl ood with negative results.

Revi ew of the resident's |ab data dated
12/ 18/ 01, revealed that the resident had a
normal sodi um and potassium level and an
el evated BUN of 84 ng/dL (reference range
6-28 ng/dL). The resident's creatinine
| evel was normal at 1.1 ng/dL (reference
range .2-1.5 ng/dL). { ucose was el evated
at 128 ng/dL (reference range 60-115 ng/dL).
The BUN Creatinine Ration [sic] had
increased fromnormal to 76:1 and the
cal cul ated serumosnol ality was 323 nOsm kg
H20 (normal val ues 285-295 nOsm kg H20) .
(These | ab val ues were indicative of
excessive protein intake and possible
dehydration).

Revi ew of | ab data obtained 12/24/01,
i ndi cated that the resident's BUN renai ned
at 84 ng/dL, d ucose was normal at 90 ny/dL
and the resident had an el evated white bl ood
cell count indicative of infection. Serum
osnolality remai ned el evated at 316 nOsm kg
H2O. BUN Creatinine Ratio renmained at 76:1,
i ndi cative of excessive protein intake and
possi bl e dehydration. The nurse had noted
on the lab work formthat the resident had



tested negative for blood in her stool X 2
on 12/25/01 and the resident's whitebl ood
cells had been normal in Septenber 2001.
The | abs were faxed to the physician on
12/ 26/ 01.

Further review of the physician's
t el ephone orders revealed that a dietary
consult was ordered on 12/28/02 [sic].
Revi ew of the dietary progress notes and
Enteral Feedi ng Fl ow Sheets reveal ed that
the consult had not been conpleted. The
resident remai ned on the tube feeding at 75
cc per hour which provided 1800 cal ori es,
113 grans of protein and 2112 cc of free
fluid. (480 additional calories: 40
cal ories/kg; 49 grans additional protein:
2.5 grans/ kg and approxi mately 35 cc of
fluid/ kg per day).

The next docunented nutritional review was
conpl eted on 1/14/02. The RD reassessed the
resident's cal orie needs to add 500 cal ories
for weight gain wwth a total of 1820
calories per day. Protein needs were
reassessed at 72 grans per day (1.5 grans/kg
based on current weight). Fluid needs were
reassessed at 30 to 34 cc/ kg body wei ght or
1440 to 1632 cc per day. The resident's
wei ght was docunmented at 106 pounds, a 6.4
pound wei ght gain (6.4 percent) in one
month. There was no indication that the RD
addressed the consult ordered 12/28/01 or
t he abnormal |ab data from 12/18/01 and
12/ 24/ 01. Accuchecks (bl ood sugar |evels)
were noted on the fl ow sheet an [sic]
rangi ng from 123-170 ng/dL. It was noted
that the resident was receiving
multivitamns with mnerals. Review of the
progress note that acconpanied the flow
sheet reveal ed that the RD docunented on
01/14/-2, that the resident continued to
gain weight on the tube feeding, that the
accuchecks were el evated and "MD aware."

Her recommendati on was to continue with the
current Plan of Care.

10



observation of the resident on 02/04/02 at
11:32 A M, revealed a petite, frail woman
sitting in a geri-chair propped up wth
pillows and a splint on her left hand. The
resident's tube feeding was running at 75 cc
per hour. Skin appeared snooth with good
skin turgor, lips were dry. Resident had
mld tenporal wasting. Cbservation of the
Fol ey catheter bag 02/05/02 at 11:15 A M,
reveal ed 125 cc of noderately yellow urine
in the bag with sedinent in the tubing.

Interview on 02/04/02 at 2:05 P.M, wth
the consultant RD, who had conpleted the
assessnment on 01/14/02, reveal ed that she
had not reviewed the physician orders or |ab
data when she conpleted the assessnent. She
stated she did check the resident's daily
bl ood sugar |evels. She stated the
resident's fluid needs were being net at the
time of the assessnent and the resident was
gai ning weight. She confirnmed that she did
not assess the resident's protein intake
fromthe fornula versus the resident's
estimted needs. The RD stated that the
Resource Diabetic is high in protein but
that is the only diabetic fornula avail able
on the formulary. She stated that after
di scussion with the surveyor, she woul d
reassess the resident today and check with
t he physician regarding the rate of the tube
feeding to provide | ess protein.

Further interviewwith the RD on 02/04/02
at 3:00 P.M, reveal ed that she had spoken
to the RD who covers the C wing and that RD
told her that she had been on vacation
during the tinme the RD consult was ordered.
The consultant RD confirnmed that the
facility had not contacted her regarding the
consult during her visits to the facility.
She again stated that she was planning to
decrease the protein in the tube feeding and
keep the fluid flushes at 150 cc every 6
hours. She further stated that it would be
difficult to decrease the protein to the

11



resident's estinated needs due to the need
for use of the diabetic fornula.

Revi ew of the dietary progress note
conpl eted on 02/ 04/02, after surveyor
intervention, indicated that the resident
had i ncreased to 107.2 pounds and was now
above ideal body weight. Recal cul ation of
the the [sic] resident's calorie needs was
estimated to be approximately 1400 cal ori es
per day. Protein was reestimated [sic] at
1.2 grans/ kg body weight or 57.6 grans per
day. Fluid needs were cal cul ated at 30-34
cc/ kg body wei ght or 1440 to 1632 cc per
day. The RD recommended to decrease the
tube feeding to Resource Diabetic at 55 cc
per hour to provide 1399 calories with
83 grans of protein (1.6 to 1.7 grans/kg
body weight). Total free fluids provided
woul d be 1708 cc per day (approximately 35
cc/ kg/ body weight). The RD al so recomended
| ab data to assess hydration status and
vi sceral protein stores.

Revi ew of the physician tel ephone orders
dated 2/4/02, reveal ed that the physician
approved the decreased [sic] in the tube
f eedi ng.

Revi ew of the |ab data obtained 2/5/02,
reveal ed that the resident's BUN remai ned
el evated at 71 g/dL. The Creatinine was 0.9
nmg/dL with the BUN Creatinine ratio
remai ning el evated at 78:1. Calcul ation of
the serumosnolality was 318, indicative of
conti nued excessive protein intake and
possi bl e dehydration. The resident serum
al bumin did inprove to 3.2 grans/dL

Further review of the dietary progress
notes witten 02/06/02, revealed that the RD
recommended contacting the physician
regardi ng the abnormal |abs. She
recommended increasing the fluid flushes to
150 cc every 4 hours which would provide an
addi ti onal 900 cc of free fluid per day.

The RD further docunented that if the BUN

12



did not show i nprovenent in one week with
the increased fluid flushes, a change in the
type of fornula would be necessary. She
recommended Fi bersource that has a protein

| evel of 45 grans/ 1000 cc versus the
resident's current Resource Diabetic which
has 63 grans/ 1000 cc.

Interview on 02/06/02 at 2:30 P.M, wth
the Adm nistrator, Director of Nursing and
2 RDs confirmed that the RD s had not been
notified of the 12/28/ 01 consult, that they
do not get notified when | ab data is
abnormal unless they are verbally told by
nursing. The full-tinme RD stated that she
had originally assessed the resident's
protein needs at 1.5 grans/kg body wei ght
secondary to the |low al bum n and the
resident's poor appetite. She stated that
she was providing the extra protein
secondary to having to use the diabetic tube
feeding fornmula that was available in the
formul ary and neet the resident's calorie
needs. The Director of Nursing stated that
t hey had fornulas from ot her conpanies in
the building and that the facility could get
a different diabetic formula if needed. The
RD s agreed that the resident needed to be
reassessed.

Interview with the Director of Nursing on
02/ 07/02 at 12:05 P.M, reveal ed that she
had reviewed the resident's record and had
nothing else to bring the surveyors after
reviewi ng the record and nothing else to
offer. She stated that she that [sic] there
were issues and that the facility would work
on them

11. Cynthia Lehman, a public health nutrition consultant,
was the survey team nenber who recorded the observation of
Resi dent No. 2. Ms. Lehman's findings were based on her

observati ons of Resident No. 2, a review of the resident's
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nmedi cal records and of the facility's policies and procedures,
and interviews with IHS staff. At the hearing, IHS did not
contest the accuracy of the factual findings set forth by

Ms. Lehman, though it did contest AHCA' s concl usion that

Resi dent No. 2's elevated BUN | evel was caused by excessive
protein intake.

12. Resident No. 2 was a 82-year-old fenmale first admtted
to IHS on August 15, 2001, after a hospital stay for intravenous
hydrati on. She had been admtted to the hospital wth severe
dehydration with azotem a, which is the retention of excess
ni trogenous conpounds in the bl ood caused by the failure of the
ki dneys to renove urea fromthe blood. Azotem a is associ ated
with a high blood urea nitrogen ("BUN') level. Resident No. 2's
BUN | evel on August 10, 2001, was 37 ng/dL. Normal limts of
BUN are 5-25 ny/dL.

13. Resident No. 2 was a snmall woman, 4'2" tall, and
wei ghed 96. 8 pounds. She suffered from di abetes, chronic
obstructive pul nonary di sease ("COPD'), chronic pancreatitis,
hypot hyroi di sm and heart disease. Upon adm ssion to |HS,

Resi dent No. 2 was bed-bound in a fetal
position, |ethargic and uncommrunicative. She had skin tears on
her heel s and coccyx.

14. During her first adm ssion, Resident No. 2 ate poorly

and had difficulty swallowi ng. The speech therapist at IHS

14



determ ned that she would require tube feeding to maintain
nutrition. Resident No. 2 was therefore readmtted to the
hospi tal for placenent of a percutaneous endoscopi c gastrostony
tube, or "PEG tube.” She was readnmtted to IHS on Septenber 6,
2001. Her condition was the sanme as on her first adm ssion,

wi th the exception of the PEG tube.

15. Laboratory values were taken of Resident No. 2 during
her second hospital stay. O relevance to this proceeding, her
bl ood urea nitrogen ("BUN') |evel on Septenber 5 was 12 ng/dL
within normal limts of 5-25 ng/dL. She showed a noderate
protein deficiency. Her albumn |level was 2.6 g/dL, bel ow
normal limts of 3.4-5.0 g/dL.

16. The IHS dietician, Carol Gathy, assessed Resi dent
No. 2 upon her Septenber 6 adm ssion. She estimated that the
resident required 1,320 calories and 64 grans of protein per day
to maintain nutrition. M. Gathy noted that Resident No. 2 had
a history of poorly controlled diabetes and that her accuchecks
(bl ood sugar nmonitoring tests) were high. Resident No. 2's
medi cal history indicated that she was prone to fall into
azotem a

17. Ms. Gathy determned that the first priority was
bringi ng Resident No. 2's diabetes under control, and for that
reason recomended a product call ed Resource Diabetic for her

tube feeding. Resource D abetic is recommended for diabetics

15



because it has a lower ratio of sinple sugars than other tube
feeding fornmulas. The tube feeding was initially provided at
60 cc/hour, with water flushes of 300 cc/day. This provided
Resident No. 2 with 1,440 calories and 90 grans of protein per
day.

18. At the reconmmended | evels, Resource D abetic provided
calories and protein in excess of Resident No. 2's estinated
needs. M. Gathy thought this necessary to assi st Resident
No. 2 in gaining weight and replenishing her protein stores.
The resident’'s thinness nade her prone to pressure sores, as
indicated by the skin tears on her heels and coccyx. M. Gathy
t hought that the extra protein would raise Resident No. 2's | ow
al bum n | evel s and enabl e healing of the existing skin tears,
and that the extra calories would provide sonme "padding" to
prevent future skin tears.

19. On COctober 3, 2001, Ms. Gathy noted a three-pound
wei ght | oss for Resident No. 2 and reconmended that the tube
feeding be increased to 75 cc/hour. This increased Resident
No. 2's intake to 1800 calories and 113 grans of protein per
day.

20. Fromearly Cctober through Novenber, |HS perforned
dai |y accuchecks and determ ned that Resident No. 2's bl ood
sugar and gl ucose levels were normal. Resident No. 2 was

adjusting well to tube feeding and gaining weight. Her skin
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tears had heal ed and her skin was intact. Aside fromthe
accuchecks, no other |aboratory tests had been taken since her
adm ssion to IHS on Septenber 6, 2001.

21. The attendi ng physician ordered | ab work on
Decenber 18, 2001. Resident No. 2's BUN | evel was 84 ny/dL,
wel | above the normal limts of 5-25 ng/dL. Evidence produced
at the hearing indicated that an el evated BUN | evel over a |ong
period of tinme can have negative effects, including renal
failure. A BUN |l evel nust reach 100 ng/dL to be consi dered

“critical,"” but a level of 84 ng/dL is considered abnornally

hi gh. Because no | ab work was perforned between Septenber 5 and
Decenber 18, 2001, IHS did not know how | ong Resident No. 2's
BUN | evel had been el evat ed.

22. On Decenber 19, 2001, the physician ordered an
increase in the water flush through the PEG tube in an effort to
bring down the BUN | evel. The "flush" is sinply free water in
t he tube feeding that hydrates the resident and flushes out sone
of the excess protein.

23. On Decenber 22, 2001, the physician diagnosed Resi dent
No. 2 wth azotem a, due to the elevated BUN |l evel. The
el evated BUN | evel coul d have several causes, including a

gastrointestinal ("A") bleed, dehydration, infections, or

excess protein.
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24. The physician ordered a stool culture to rule out a G
bl eed. The culture tested negative for blood in the stool.

25. The physician ordered further |ab work on Decenber 24,
2001. Resident No. 2's BUN | evel remained at 84 ng/dL. Her
creatinine and hematocrit (red blood cell) levels were within
normal limts. These |abs caused the physician to focus on
excess protein as the cause of the elevated BUN level. On
Decenber 28, 2001, he ordered a dietary consultation regarding
Resi dent No. 2's protein intake.

26. Staff of IHS did not performthe dietary consultation
Ms. Gathy was on vacation during this period, and no one at |IHS
infornmed the consulting dietician on duty, Chrisanna Harrington,
that the consultation had been ordered. Resident No. 2
continued to receive the Resource Diabetic feedings at
75 cc/ hour.

27. Ms. Harrington performed a nutritional assessnent of
Resdi ent No. 2 on January 14, 2002. She docunented a
significant unplanned wei ght gain of 6.4 pounds by Resident
No. 2, from99.6 to 106 pounds in one nonth. She recal cul ated
the resident's caloric and protein needs upward, from 1320 to
1820 calories per day and from64 to 72 grans of protein per
day. Ms. Harrington recomended continuing the Resource
Di abetic feedings at 75 cc/ hour and otherw se continuing with

the existing care plan.
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28. Wen she perfornmed her assessnment on January 14, 2002,
Ms. Harrington was unaware that the physician had ordered a
dietary consult. She was al so unaware of the | aboratory tests
performed the previous Decenber. She did not know that Resident
No. 2's BUN | evels were elevated. M. Harrington only | earned
of the physician's orders and the |ab tests when the agency
surveyor, M. Lehman, inforned her of them on February 4, 2002.

29. Ms. Harrington then perforned a wei ght review of
Resi dent No. 2 that showed her weight increased to 107.2 pounds.
She recal cul ated the residents caloric and protein needs
downward to 1400 cal ories and 57.6 grans of protein. She
recommended reducing the tube feeding to 55 cc/hour, and
recommended further |aboratory testing. The |abs perfornmed on
February 5, 2002, indicated that Resident No. 2's BUN | evel was
at 71 ng/dL, reduced but still well above normal limts.

30. At the hearing, IHS contended that Resident No. 2's
el evated BUN | evel was not necessarily caused by excessive
protein intake. The resident suffered a urinary tract infection
in early Decenber. Infections can increase the BUN | evel.
Throughout her stay at IHS, the resident was receiving Prinivil,
a bet a-bl ocker for hypertension that has a potential side effect
of increasing the BUN level. In Qctober 2001, the resident
recei ved Levaquin, an anti-infective drug, that could have

i nfl uenced her BUN | evel .
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31. The weight of the evidence nade it clear that, while
t hese ot her causes were possibilities, the excessive protein was
the nost |ikely cause. The steps taken by the physician showed
that he believed excessive protein was the nost |ikely cause of
the el evated BUN | evel, once he ruled out a G bleed.

Ms. Harrington, too, acted i mediately to reduce Resident No.
2's protein intake as soon as she was inforned of the el evated
BUN | evel

32. In any event, the cause of the elevated BUN | evel is
| ess inportant than the fact that the facility's care ensured
that the resident's BUN | evel would not be tested for a period
of three and one-half nonths. Resident No. 2 was an elderly
di abetic wth a history of azotem a, and was being provided a
diet with a |level of protein well in excess of her assessed
need, yet no | aboratory blood |evels were taken between
Sept enber 5 and Decenber 18, 2001. Even after the attending
physi ci an began to suspect excess protein as the culprit and
ordered a dietary consultation, the facility failed to act on
t he order.

33. In summary, the evidence presented at the hearing
denonstrated that |IHS provided an excessive anmount of protein in
the tube feeding of this elderly diabetic resident, failed to
nmonitor the resident's |aboratory val ues, including BUN | evel s,

despite a docunented history of azotema, and failed to foll ow
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physi cian orders calling for a dietary consultation. All of

t hese factors placed Resident No. 2 in unnecessary jeopardy of
sustai ni ng ki dney damage. That she di spl ayed no outward

physi cal signs of kidney damage was fortuitous, not the result
of the care provided by IHS.

34. The evidence denonstrated that |HS conprom sed
Resident No. 2's ability to maintain or reach her highest
practicabl e physical, nmental, and psychosocial well-being as
defined by an accurate and conprehensi ve resi dent assessnent,
pl an of care, and provision of services.

CONCLUSI ONS OF LAW

35. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter of this
proceedi ng pursuant to Sections 120.569 and 120.57(1), Florida
St at ut es.

36. AHCA is authorized to license nursing hone facilities
in the State of Florida, and pursuant to Chapter 400, Part 1|1
Florida Statutes, is required to eval uate nursing hone
facilities and assign ratings.

37. The Agency has the burden to establish the allegations
that would warrant the inposition of a conditional |icense.

Beverly Enterprises-Florida v. Agency for Health Care

Adm ni stration, 745 So. 2d 1133 (Fla. 1st DCA 1999). AHCA nust

show by a preponderance of the evidence that there existed a
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basis for inmposing a conditional rating on IHS s |icense.

Fl ori da Departnment of Transportation v. J.WC. Conpany, Inc.,

396 So. 2d 778 (Fla. 1st DCA 1981); Balino v. Departnent of

Heal th and Rehabilitative Services, 348 So. 2d 349 (Fla. 1st

1977).
38. Section 400.23, Florida Statutes, provides in
pertinent part:

(7) The agency shall, at |east every 15
nont hs, evaluate all nursing hone facilities
and nake a determ nation as to the degree of
conpliance by each licensee with the
established rul es adopted under this part as
a basis for assigning a |licensure status to
that facility. The agency shall base its
eval uation on the nost recent inspection
report, taking into consideration findings
fromother official reports, surveys,
interviews, investigations, and inspections.
The agency shall assign a |icensure status
of standard or conditional to each nursing
hone.

(b) A conditional licensure status neans
that a facility, due to the presence of one
or nore class | or class Il deficiencies, or
class Il deficiencies not corrected within
the tine established by the agency, is not
in substantial conpliance at the tinme of the
survey with criteria established under this
part or with rules adopted by the agency.

If the facility has no class I, class Il, or
class Il deficiencies at the tinme of the
foll omup survey, a standard |icensure status
may be assi gned.

39. Section 400.23(8)(b), Florida Statutes, defines a

Class Il deficiency as:
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a deficiency that the agency determ nes
has conprom sed the resident's ability to
mai ntain or reach his or her highest
practi cabl e physical, nental, and
psychosoci al wel | -being, as defined by an
accurate and conprehensive resident
assessnent, plan of care, and provision of
services. A class Il deficiency is subject
to a civil penalty of $2,500 for an isol ated
deficiency, $5,000 for a patterned
deficiency, and $7,500 for a w despread
deficiency. The fine anmount shall be
doubl ed for each deficiency if the facility
was previously cited for one or nore class |
or class Il deficiencies during the | ast
annual inspection or any inspection or
conpl ai nt i nvestigation since the | ast
annual inspection. A fine shall be |evied
notw t hst andi ng the correction of the
defi ci ency.

40. The survey of IHS included one deficiency identified
as Tag F322 (violation of 42 C.F. R Section 483.25(g)(2),
relating to a facility's duty to prevent aspirati on pneunoni a,
di arrhea, vomting, dehydration, netabolic abnornmalities, and
nasal - pharyngeal ulcers in residents who are fed via naso-
gastric or gastronony tube). This deficiency was identified as
Class Il and thus subjected the facility to conditiona
l'i censure.

41. The Agency established by a preponderance of the
evi dence that the cited deficiency occurred. The evidence
presented at hearing established that I HS provi ded an excessive
anount of protein in the tube feeding of this elderly diabetic

resident, failed to nonitor the resident's |aboratory val ues,
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i ncluding BUN | evel s, despite a docunmented history of azotem a,
and failed to follow physician orders calling for a dietary
consultation. Resident No. 2 suffered froman el evated BUN
| evel for an unknown period of tine, placing her at unnecessary
ri sk of renal damage.

42. ACHA properly characterized this as a Cass |1
deficiency. |HS conprom sed Resident No. 2's ability to
mai ntain or reach her highest practicable physical, nmental, and
psychosoci al well -being as defined by an accurate and
conpr ehensi ve resi dent assessnent, plan of care, and provision
of services.

RECOMVVENDATI ON

Upon the foregoing Findings of Fact and Concl usi ons of Law,
it is recomended that the Agency for Health Care Adm nistration
enter a final order upholding its notice of intent to assign
conditional licensure status to Integrated Health Services of

Port Charlotte.
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DONE AND ENTERED this 10th day of October, 2002, in

Tal | ahassee, Leon County, Flori da.

LAWRENCE P. STEVENSON

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwmv. doah. state. fl.us

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 10th day of Cctober, 2002.

COPI ES FURNI SHED,

Jonathan S. Grout, Esquire
&ldsmth & Gout, P.A

2180 North Park Avenue, Suite 100
Post Ofice Box 2011

Wnter Park, Florida 32790-2011

M chael P. Sasso, Esquire

Agency for Health Care Adm nistration
525 Mrror Lake Drive, North

Suite 310-G

St. Petersburg, Florida 33701

Leal and McCharen, Agency d erk

Agency for Health Care Adm nistration
2727 Mahan Drive, Miil Stop 3

Tal | ahassee, Florida 32308

Val da O ark Christian, General Counsel
Agency for Health Care Adm nistration
2727 Mahan Drive

Fort Knox Building, Suite 3431

Tal | ahassee, Florida 32308
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recormended order. Any exceptions
to this recomended order should be filed with the agency that
will issue the final order in this case.
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